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CIRCUIT COURT OF SURRY COUNTY. 



Genevieve Schuster v. Western Union Tel. Co. 

1. Telegraphs and Telephones — Failure to Deliver Message — Stat- 
utory Penalty and Damages. — The plaintiff received through the de- 
fendant company a telegram from the chairman of a district school 
board offering her a position as teacher, and containing a request 
for a telegraphic reply. In response thereto she delivered to the 
defendant an answer directed to the said chairman, accepting such 
position, which the defendant failed to deliver. Failing to hear 
from the plaintiff the school board employed another teacher and 
the plaintiff was forced to accept a position elsewhere, at a less re- 
munerative salary. The plaintiff brought action against the de- 
fendant company and recovered the statutory penalty of one hun- 
dred dollars, and seventy-five dollars damages. Motion of defend- 
ant to set aside the verdict as to damages was overruled. 

2. Contracts — Acceptance of Offer by Telegram. — In ordinary 
commercial transactions, an acceptance by telegram of an offer 
made by telegraph becomes effective as soon as the telegram of ac- 
ceptance is deposited with the telegraph company for transmission. 

3. Schools and School Districts — Requisites and Validity of Con- 
tracts. — Except in so far as governed by special statutes, the mak- 
ing, requisites, and validity of contracts by school district boards, 
are governed by the rules applicable to contracts 'generally. In 
Virginia, however, the making of such contracts is governed by 
special statutes, in which case there must be a compliance with the 
statutory provisions relative to the method and manner in which 
such contracts must be entered into. A school board is forbidden 
by law to enter into a contract with a person to teach in the public 
school until such person presents a certificate, and where an ap- 
plicant fails to present such certificate to the board, any supposed 
contract between her and the board is invalid and void, and no ac- 
tion for damages can be maintained thereon. 

4. Statutes— "Shall"— "Must."— The word "shall" when used in a 
statute where the public are interested will be construed to mean 
"must." 

5. Contracts — Definition. — A contract may be defined as an agree- 
ment between competent parties, supported by a legal consideration, 
and in the form prescribed by law, creating an obligation on the 
part of one or both to do or refrain from doing some lawful thing. 

0. L. Shewmake, of Surry, and C. M. Chichester, of the 
City of Richmond, for the plaintiff. 

Hughes, Little and Seawell, of Norfolk, for the defendant. 
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West, Jesse F. Judge: [1]- The plaintiff, who resides in 
Surry County, had been corresponding with the chairman of 
the Wicomico District School Board, Northumberland county, 
Virginia, in an effort to secure a position as teacher in the 
Wicomico High School. She had placed in the hands of the 
chairman of the board her letters of recommendation, but had 
not produced her certificate, although she had written the 
chairman that she held a professional certificate which she was 
ready to produce before entering upon the discharge of her 
duties in the position she was seeking. 

Later she received from Edwin Brown, Chairman of said 
board the following telegram: 

"Your application received. You have been appointed to 
the sixth and seventh grades, Wicomico School, salary forty 
dollars per month, nine months term. Wire, answer." 

(Signed) Edwin Brown. 

The plaintiff's reply, delivered to the operator at Claremont, 
Virginia, which the defendant company failed to transmit to 
Brown, was as follows : 

"Telegram just received. Will accept position. Write par- 
ticulars at once." 

Chairman Brown testified that had the board received the 
plaintiff's reply she would have been permitted to enter into a 
contract of employment in accordance with the proposition 
contained in the telegram. 

Failing to hear from the plaintiff the school board employed 
another teacher for the sixth and seventh grades and the plain- 
tiff was forced to accept a position elsewhere, at a less re- 
munerative salary. 

Upon the trial of this action a verdict was returned in fa- 
vor of the plaintiff for the statutory penalty of one hundred 
dollars, and seventy five dollars, damages. The defendant 
moved the court to set aside said verdict as to the damages on 
the ground that the court erred in its refusal to give the fol- 
lowing instruction: 

"Gentlemen of the Jury : An acceptance by telegraph, of an 
offer made by telegraph, becomes effective as soon as the tele- 
gram of acceptance is deposited with the telegraph company 
for transmission, especially when the telegraphic offer re- 
quested a telegraphic reply. 

If you believe from the evidence in this case that Miss 
Genevieve Schuster received through the Western Union Tele- 
graph Company a telegram from Edwin Brown, offering her 
a position as teacher in the Wicomico High School and con- 
taining a request for a telegraphic reply, and in response 
thereto delivered to the Western Union Telegraph Company, 
at Claremont, Virginia, an answer directed to the said Edwin 
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Brown, accepting such position, such action constituted a bind- 
ing contract between Miss Schuster and the said Brown, even 
though you may believe that the said telegram of acceptance 
was never actually delivered to the said Brown; and no dam- 
ages can be collected from the Western Union Telegraph Com- 
pany by Miss Schuster,, the plaintiff in this case, and you must 
find for the defendant." 

It is the contention of the defendant that these telegrams 
constitute a binding contract, taking effect immediately upon 
delivery of the acceptance to the operator at Claremont, and 
possessing a valid contract the plaintiff has not suffered dam- 
ages. 

[2] It is true that, in ordinary commercial transactions, an 
acceptance by telegram of an offer made by telegraph becomes 
effective as soon as the telegram of acceptance .is deposited 
with the telegraph company for transmission. 

In Western et al v. Casein Co. of America (N. Y., Nov. 
26th, 1912), 100 N. E. 488, p. 490, it is said:- 

"We are of the opinion as we have stated, that the delivery 
of the cablegram to the telegraph company should be treated as 
a delivery to the plaintiffs. It is deemed to be a delivery to 
the plaintiffs, whether received by them or not, for the same 
reason that when one person, by letter or telegram, makes an 
offer to another, and the other person accepts such offer, ei- 
ther by post or telegraph, the contract springs into existence at 
the time of such mailing or sending, because of implied au- 
thority in the carrier of the message to receive the reply. Vas- 
sar v. Camp, 11 N. Y. 441 ; Trevor v. Wood, 36 N. Y. 307, 93 
Am. Dec. 511 ; Crown Point Iron Co. v. Boatman's Fire and 
Marine Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147." 

Is the rule, in the light of the surrounding circumstances, 
applicable in the case now under consideration? 

Under the Virginia statute the school trustees of each dis- 
trict constitute a body corporate under the name of the "school 

board of district, number of the county of 

." " by which it may sue and be sued, contract and be 

contracted with. Code of Virginia, Sec. 1482. 

District boards must exercise their powers in the manner 
prescribed by the constitutional act, charter, or general edu- 
cational law. Cyc. Vol. .35, p. 901. 

[3] Except in so. far as governed by special statutes, the 
making, requisites, and validity of contracts by school districts, 
are governed by the rules applicable to contracts generally. 
Ordinarily, however, the making of such contracts is gov- 
erned by special statutes, in which case there must be a com- 
pliance with the statutory provisions relative to the method 
and manner in which such contract must be entered into, and 
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relative to the board, officer, or agent by or with whom the 
contract must be made. Cyc. Vol. 35, p. 957. 

The Code of Virginia, Section 1478, provides that, 

"Written contracts shall be made by the district board with 
all public free school teachers, in a form to be prescribed by 
the superintendent of public instruction, before they enter 
upon their duties. Such contracts shall be signed in duplicate, 
each party holding a copy." 

[4] The word "shall" when used in a statute where the 
public are interested will be construed to mean "must." City 
of Madison v. Daley, 58 Fed. 751. 

Section 66 of the Virginia School Laws reads as follows : 

"66. Contracts with Teachers. District boards must enter 
into written contracts with teachers before the teachers enter 
upon the discharge of their duties; but said boards shall not 
enter into a contract with any person to teach a public school 
until said person presents a certificate of as high a grade as the 
school for which he applies." 

Section four of an act of the General Assembly of Virginia 
for 1910, provides. that "all contracts with teachers shall pro- 
vide" for a deduction relating to, the teachers' pension fund. 

[5] A contract may be defined as an agreement between 
competent parties, supported by a legal consideration, and in 
the form prescribed by law, creating an obligation on the part 
of one or both to do or refrain from doing some lawful thing. 
Cyc. Vol. 9, p. 240. 

It appears from the uncontradicted evidence of Chairman 
Brown that the failure of the defendant to transmit the tele- 
gram caused the plaintiff to lose her contract of employment. 

His telegram was in the nature of a proposal to enter into 
such a contract and her reply expressed her willingness to do 
so. And her failure to secure the contract entitles her to re- 
cover damages for the failure of the defendant to transmit the 
telegram. 

[3] A district school board in Virginia is a creature of the 
statute and can make a valid contract only when it complies 
with the statutory provisions relative to the method and man- 
ner in which contracts must be entered into. 

The board was forbidden by law to enter into a contract 
with a person to teach in the public school until such person 
presents a certificate and the plaintiff having failed to present 
her certificate to the board, any supposed contract between her 
and the board was invalid and void, and no action for dam- 
ages could be maintained by her thereon. 

The court is of opinion, therefore, to overrule the defend- 
ant's motion to set aside the verdict as to damages, and will 
enter judgment thereon. 



